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Elena Kagan: Would she turn Supreme
Court into We the People?

Elena Kagan, if confirmed as the next Supreme Court justice, would shift the balance
dramatically — with three women and a Jewish-Catholic bloc. So would the high court

look like We the People?
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In the tense antebellum period, presidents sought to maintain the court's sectional balance to

stave off the Union's dissolution. When Taney, a slave-holding Marylander, became chief justice in

1836, he represented the sensibilities of the important border state as the court began hearing

many cases that divided its justices along regional lines. But Taney's majority opinion in the 1857

Dred Scott case, which found that African slaves and their free descendants could never be US

citizens, helped hurl the country toward the Civil War.

This article is the cover story of the June 28
issue of The Christian Science Monitor
weekly magazine.
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Although regional representation continued through and
beyond the war, it ceased for a century as political
shorthand. Instead, presidents sought political loyalists
from every section of the country: Lincoln primarily
selected Unionists, Gilded Age presidents largely
nominated free marketers, and Franklin D. Roosevelt
exclusively seated New Dealers.

"As we get more comfortable with ... 'firsts," we will
begin to fight more along ideological lines and not be
hampered by demographic diversity," suggests Guy-
Uriel Charles, founding director of the Center on Law,
Race and Politics at Duke University in Durham, N.C.

If Professor Charles is correct, then Kagan is the
future. She is poised to become the court's third
woman and Jew on the current Supreme Court, but
one would be hard-pressed to find her jurisprudence
questioned or assumed on the basis of her gender or
religion. Instead, she has been assailed from the right
for her liberal positions in memos to Thurgood Marshall,

More USA

B Arizona immigration

A ity 4 . lawsuit: Obama sails into a
O

political storm
-

FREE 5x7 Everyday
Photo Book

For new
eustorars only

About these ads

Subscribe fo 1 ; 1 SAVE T1%

Most viewed

1. Glenn Beck's ‘demagoguery' threatening
Republican party, says veteran GOP lawmaker

2. Oakland riots produce multiple arrests and
damage following fatal shooting verdict

3. Blog: Solar eclipse: Only the rich will be able to
view this one

4. Blog: Octopus Paul has thunder stolen by Mani
the Parakeet

5. Vuvuzela fatwa: United Arab Emirates bans the
loud plastic horns

6. Top Kill 2: BP aims to turn off Gulf oil spill
spigot soon

7. Were deported Russian spies as incompetent as
they seemed?

8. Arizona immigration lawsuit: Obama sails into a
political storm

9. Six lessons from the BP oil spill

10. Anna Chapman deported to Russia, British
tabloids will miss her

http://www.csmonitor.com/USA/Justice/2010/0625/Elena-Kagan-Would-she-turn-Supreme-Court-into-We-the-People/(page)/5[7/10/2010 3:06:02 PM]


http://www.csmonitor.com/World
http://www.csmonitor.com/World
http://www.csmonitor.com/USA
http://www.csmonitor.com/USA
http://www.csmonitor.com/Commentary
http://www.csmonitor.com/Commentary
http://www.csmonitor.com/Money
http://www.csmonitor.com/Money
http://www.csmonitor.com/Environment
http://www.csmonitor.com/Environment
http://www.csmonitor.com/Innovation
http://www.csmonitor.com/Innovation
http://www.csmonitor.com/Science
http://www.csmonitor.com/Science
http://www.csmonitor.com/The-Culture
http://www.csmonitor.com/The-Culture
http://www.csmonitor.com/Books
http://www.csmonitor.com/Books
http://www.csmonitor.com/var/ezflow_site/storage/images/media/images/2010/0628-weekly/0628-ccourtcover-vert-supreme-court/8183678-1-eng-US/0628-CCOURTCOVER-VERT-SUPREME-COURT_full_600.jpg
http://www.csmonitor.com/var/ezflow_site/storage/images/media/images/2010/0628-weekly/0628-ccourtcover-vert-supreme-court/8183678-1-eng-US/0628-CCOURTCOVER-VERT-SUPREME-COURT_full_600.jpg
http://www.csmonitor.com/var/ezflow_site/storage/images/media/chart-majority-of-supreme-court-justices-hail-from-east-of-the-mississippi/8209927-1-eng-US/Chart-Majority-of-Supreme-Court-justices-hail-from-east-of-the-Mississippi_full_600.jpg
http://www.csmonitor.com/var/ezflow_site/storage/images/media/chart-majority-of-supreme-court-justices-hail-from-east-of-the-mississippi/8209927-1-eng-US/Chart-Majority-of-Supreme-Court-justices-hail-from-east-of-the-Mississippi_full_600.jpg
http://www.csmonitor.com/var/ezflow_site/storage/images/media/chart-majority-of-supreme-court-justices-hail-from-east-of-the-mississippi/8209927-1-eng-US/Chart-Majority-of-Supreme-Court-justices-hail-from-east-of-the-Mississippi_full_600.jpg
http://www.csmonitor.com/var/ezflow_site/storage/images/media/chart-majority-of-supreme-court-justices-hail-from-east-of-the-mississippi/8209927-1-eng-US/Chart-Majority-of-Supreme-Court-justices-hail-from-east-of-the-Mississippi_full_600.jpg
http://www.csmonitor.com/About/Contact/Feedback/About-these-Ads
https://w1.buysub.com/servlet/OrdersGateway?cds_mag_code=CSX&cds_page_id=67239&cds_response_key=I0CCSXRED
http://www.csmonitor.com/From-the-news-wires/2010/0709/Glenn-Beck-s-demagoguery-threatening-Republican-party-says-veteran-GOP-lawmaker
http://www.csmonitor.com/From-the-news-wires/2010/0709/Glenn-Beck-s-demagoguery-threatening-Republican-party-says-veteran-GOP-lawmaker
http://www.csmonitor.com/From-the-news-wires/2010/0709/Oakland-riots-produce-multiple-arrests-and-damage-following-fatal-shooting-verdict
http://www.csmonitor.com/From-the-news-wires/2010/0709/Oakland-riots-produce-multiple-arrests-and-damage-following-fatal-shooting-verdict
http://www.csmonitor.com/Science/Cool-Astronomy/2010/0709/Solar-eclipse-Only-the-rich-will-be-able-to-view-this-one
http://www.csmonitor.com/Science/Cool-Astronomy/2010/0709/Solar-eclipse-Only-the-rich-will-be-able-to-view-this-one
http://www.csmonitor.com/Science/Discoveries/2010/0709/Octopus-Paul-has-thunder-stolen-by-Mani-the-Parakeet
http://www.csmonitor.com/Science/Discoveries/2010/0709/Octopus-Paul-has-thunder-stolen-by-Mani-the-Parakeet
http://www.csmonitor.com/From-the-news-wires/2010/0709/Vuvuzela-fatwa-United-Arab-Emirates-bans-the-loud-plastic-horns
http://www.csmonitor.com/From-the-news-wires/2010/0709/Vuvuzela-fatwa-United-Arab-Emirates-bans-the-loud-plastic-horns
http://www.csmonitor.com/USA/2010/0710/Top-Kill-2-BP-aims-to-turn-off-Gulf-oil-spill-spigot-soon
http://www.csmonitor.com/USA/2010/0710/Top-Kill-2-BP-aims-to-turn-off-Gulf-oil-spill-spigot-soon
http://www.csmonitor.com/USA/2010/0709/Were-deported-Russian-spies-as-incompetent-as-they-seemed
http://www.csmonitor.com/USA/2010/0709/Were-deported-Russian-spies-as-incompetent-as-they-seemed
http://www.csmonitor.com/USA/Politics/2010/0710/Arizona-immigration-lawsuit-Obama-sails-into-a-political-storm
http://www.csmonitor.com/USA/Politics/2010/0710/Arizona-immigration-lawsuit-Obama-sails-into-a-political-storm
http://www.csmonitor.com/USA/Society/2010/0710/Six-lessons-from-the-BP-oil-spill
http://www.csmonitor.com/World/Europe/2010/0708/Anna-Chapman-deported-to-Russia-British-tabloids-will-miss-her
http://www.csmonitor.com/World/Europe/2010/0708/Anna-Chapman-deported-to-Russia-British-tabloids-will-miss-her
http://links.mkt1259.com/servlet/SignUpForm?f=227712
http://links.mkt1259.com/servlet/SignUpForm?f=227712
http://links.mkt1259.com/servlet/SignUpForm?f=227712
http://www.kqzyfj.com/click-3889189-10720423
http://www.csmonitor.com/
http://www.csmonitor.com/relocation
https://w1.buysub.com/servlet/OrdersGateway?cds_mag_code=CSX&cds_page_id=67239&cds_response_key=I0FCSXSP1
https://w1.buysub.com/servlet/OrdersGateway?cds_mag_code=CSX&cds_page_id=67239&cds_response_key=I0FCSXSP1
https://w1.buysub.com/servlet/OrdersGateway?cds_mag_code=CSX&cds_page_id=67239&cds_response_key=I0FCSXSP1
https://w1.buysub.com/servlet/OrdersGateway?cds_mag_code=CSX&cds_page_id=67239&cds_response_key=I0FCSXSP1
https://w1.buysub.com/servlet/OrdersGateway?cds_mag_code=CSX&cds_page_id=67239&cds_response_key=I0FCSXSP1
https://w1.buysub.com/servlet/OrdersGateway?cds_mag_code=CSX&cds_page_id=67239&cds_response_key=I0FCSXSP1
https://w1.buysub.com/servlet/OrdersGateway?cds_mag_code=CSX&cds_page_id=67239&cds_response_key=I0FCSXSP1
https://w1.buysub.com/servlet/OrdersGateway?cds_mag_code=CSX&cds_page_id=67239&cds_response_key=I0FCSXSP1
https://w1.buysub.com/servlet/OrdersGateway?cds_mag_code=CSX&cds_page_id=67239&cds_response_key=I0FCSXEP1
http://www.csmonitor.com/About/Contact/Feedback/About-these-Ads
http://www.csmonitor.com/USA
http://www.csmonitor.com/USA/Justice
http://www.csmonitor.com/layout/set/print/content/view/print/309291
javascript:RightslinkPopUp();
http://rss.csmonitor.com/feeds/usa
http://www.addthis.com/bookmark.php?pub=csmtechstaff&v=250&source=tbx-250&tt=0&s=twitter&url=http%3A%2F%2Fwww.csmonitor.com%2FUSA%2FJustice%2F2010%2F0625%2FElena-Kagan-Would-she-turn-Supreme-Court-into-We-the-People&title=Elena%20Kagan%3A%20Would%20she%20turn%20Supreme%20Court%20into%20We%20the%20People%3F%20-%20CSMonitor.com&content=&sms_ss=1&lng=en
http://www.addthis.com/bookmark.php?pub=csmtechstaff&v=250&source=tbx-250&tt=0&s=buzz&url=http%3A%2F%2Fwww.csmonitor.com%2FUSA%2FJustice%2F2010%2F0625%2FElena-Kagan-Would-she-turn-Supreme-Court-into-We-the-People&title=Elena%20Kagan%3A%20Would%20she%20turn%20Supreme%20Court%20into%20We%20the%20People%3F%20-%20CSMonitor.com&content=&sms_ss=1&lng=en
http://www.addthis.com/bookmark.php?pub=csmtechstaff&v=250&source=tbx-250&tt=0&s=digg&url=http%3A%2F%2Fwww.csmonitor.com%2FUSA%2FJustice%2F2010%2F0625%2FElena-Kagan-Would-she-turn-Supreme-Court-into-We-the-People&title=Elena%20Kagan%3A%20Would%20she%20turn%20Supreme%20Court%20into%20We%20the%20People%3F%20-%20CSMonitor.com&content=&sms_ss=1&lng=en
http://www.addthis.com/bookmark.php?pub=csmtechstaff&v=250&source=tbx-250&tt=0&s=facebook&url=http%3A%2F%2Fwww.csmonitor.com%2FUSA%2FJustice%2F2010%2F0625%2FElena-Kagan-Would-she-turn-Supreme-Court-into-We-the-People&title=Elena%20Kagan%3A%20Would%20she%20turn%20Supreme%20Court%20into%20We%20the%20People%3F%20-%20CSMonitor.com&content=&sms_ss=1&lng=en
http://www.facebook.com/plugins/like.php?href=http%253A%252F%252Fwww.csmonitor.com%252FUSA%252FJustice%252F2010%252F0625%252FElena-Kagan-Would-she-turn-Supreme-Court-into-We-the-People&layout=standard&show_faces=false&width=400&action=like&font=arial&colorscheme=light&height=25?AcrobatWebCapTID4#
http://www.csmonitor.com/var/ezflow_site/storage/images/media/images/2010/0628-weekly/0628-ccourtcover-vert-supreme-court/8183678-1-eng-US/0628-CCOURTCOVER-VERT-SUPREME-COURT_full_600.jpg
http://www.csmonitor.com/USA/Politics/2010/0710/Arizona-immigration-lawsuit-Obama-sails-into-a-political-storm
http://www.csmonitor.com/USA/Politics/2010/0710/Arizona-immigration-lawsuit-Obama-sails-into-a-political-storm
http://www.csmonitor.com/USA/Politics/2010/0710/Arizona-immigration-lawsuit-Obama-sails-into-a-political-storm
http://www.csmonitor.com/USA/Politics/2010/0710/Arizona-immigration-lawsuit-Obama-sails-into-a-political-storm


Elena Kagan: Would she turn Supreme Court into We the People? - CSMonitor.com

Mississippi for whom she clerked in the late 1980s. The left has
criticized her for being too deferential to a president's
Related Stories wartime authority in her role as Obama's solicitor

general. Further, Kagan will not be expected to speak
Elena Kagan: former solicitors general back

Supreme Court nominee for all women or Jews, just as Justice John Paul

Supreme Court confirmations, as Elena Stevens — whom she has been nominated to replace as

Kagan saw them he retires — was not expected to speak for all white,

Obama cites ‘temperament’ of Kagan,

Supreme Court nominee Anglo-Saxon Protestant men.

Opinion: Elena Kagan: Would she embody

empathy as a Supreme Court justice? Nevertheless, gender and religion do remain salient in

their own distinct ways, argues Charles.

"I think we would all be worried if we had a Supreme Court that was all male,” Charles says. A
lack of parity could appear to be "discrimination in favor of a particular group rather than the luck of
the draw" now that there are so many qualified women for the job.

However, a court evenly split by sex would look suspicious to Severino of the Judicial Crisis
Network. With women's "more involved child-caring responsibilities," Severino says, "the kind of
person that's going to have spent the amount of time necessary to be in the pretty slim group of
people qualified for a Supreme Court nomination is disproportionately going to be male."

Still, she's "happy that we're getting to a place in which Kagan wasn't necessarily chosen because
she's a woman," in contrast to how the public perceived President Reagan's 1981 nomination of
Justice O'Connor, who came from relative obscurity as a state appeals court judge in Arizona.

As women inch toward parity on the bench, Catholics and Jews are a Senate's vote away from
constituting the entire court, reflecting the fact that these religious minorities are part of the
American political mainstream. This does not mean, though, that minority religious representation
will remain uncontroversial.

"When you have your first Muslim that's appointed to the Supreme Court, it will be a big deal,"
says Charles, considering the fact that the court and the country continue to be deeply divided on
national security issues arising out of 9/11 and the wars in Iraq and Afghanistan. "It will eventually
happen, whether in five or 50 years, and it's going to raise some issues for some people, but after
it happens, it's going to be less of an issue."
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SUPREME FACTS

Of 111 justices since 1789:

* 53 was the average age at appointment
* 36 served in the military

* 11 had no children

* 6 never married

* 4 were divorced

* 3 did not have a private law practice
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* 39 were not judges before appointment

* 39 were Episcopalian

*18 attended and 14 graduated from Harvard Law School

* 26 were from judicial families

* 41 had fathers who held public office

* 39 grew up in urban or small-city settings

* 40 grew up on family farms, family plantations, or rural settings

* 31 grew up in small towns
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